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RDER-IN-APPEAL

Lakhdir Shaharbhai Rebari [Trade Name : Shreeji Engincering, GSTIN-
24AWMPRI612H1ZL], 1, Indralok Tenament, Kalol, Gandhinagar - 382 721
(hereinafter referred to as ‘appellant) has filed present appeal against Order for
Cancellation . of Registration bearing Reference No. ZA240222085436P dated
18.02.2022 (hereinafter referred to as ‘impugned order), issued by the Superintendent,
Central GST, Range-l, Division- Kalol, Gandhinagar Commissionerate (hereinafter
referred to as ‘adjudicating authority’).

2. The brief facts of the case are that appellant was registerad under GST,

having ion number as 12H1ZL. The appellant was issued a
show cause notice No. ZA24 on dated 02.12.2021. After

of the reply dated 02.01.2022 by the appellant, the GST registration was cancelled
by the Superintendent, Central GST, Range, Division-Kalol, Gandhinagar
Commissionerate vide impugned order dated 18.02.2022 citing the following

reasons:- “Failure to furnish return for a continuous period of six months.” The

effective date of cancellation of GST registration was 02.12.2021.

3. Being agerieved, the appellant filed the present appeal on 23.12.2022, against
the impugned order, inter alia, contending that:-
)  Non-awareness of GST law;
()  Only came to know from debtors party;
{ii)  not received hard copy of Cancelled Registration Order;
(iv)  due to some personal and medical reason with dependent family member
not able to file returns within time;
() already paid their pending GST liabiity, interest and late fees;
(vi)  ready to pay remaining liability for pending returns and ensure regular
compliance of GST returns if GST number activated;

Personal Hearing

4. Personal hearing in the case was held on 24.012023 in person. Mr.

Chartered Accountant / Authorized on behalf of the
appellant appeared before the appellate authority, submitted that they have nothing
‘more to add to their written submission till date

Discussion & Findings

5. 1 have gone through the facts of the case, the impugned order and the
grounds of appeal as well as written submissions of the appellant. I find that the
‘main issue to be decided in the instant case is (i) whether the appeal has been
filed within the prescribed time limit; and (i) whether the appeal filed against
the order of cancellation of registration can be considered for revocation /
restoration of cancelled registration by the proper officer. I find that the
impugned order was issued on 18.02.2022 by the adjudicating authority and
the said order was also communicated to them on the same day of 18.02.2022.

23.12.2022.

O

o




F.NO. GAPPLIADC/GSTP/131/2023

6. I further find it relevant to go! through the relevant statutory provisions of
Section 107 of the CGST Act, 2017, which is reproduced as under:

SECTION 107. Appeals to Appellate Authirity. — (1) Any person aggrieved by any
decision or order passed under this Act or the State Goods and Services Tax Act or the
Union Territory Goods and. Services Tax Act by an adjudicating authority may appeal to
such Appellte Authoriy as may be preserbed within three months from the date on
which the satd decision. or order is communicated to such person.

@

@
(4) The Appellate Authority may, if he is satisfied that the appellant was prevented by
sufficient cause from presenting the appeal within the aforesaid period of three months or
six months, as the case may be, allow it to be presented within  further period of one
month.*
7 (i) Iobserved that in the instant case the appeal has been filed by delay from
the normal period prescribed under Section 107(1) of the CGST Act, 2017. I find
that though the delay in filing the appeal is condonable only for a further period
of one month provided that the appellant was prevented by sufficient cause from
presenting the appeal is shown and the delay of more than one month is not
condonable under the provisions of sub section (4) of Section 107 of the Central
Goods and Service Tax Act, 2017,

7 (). However, in the above context, I find that the Hon'ble Supreme Court has
passed order on 10.01.2022 in matter of Miscellancous Application No. 21 of
2022 in M.A. 665 of 2021, in SMW(C) No. 3 of 2020. Hon'ble Supreme Court vide
Order dated 10.01.2022 ordered that for computing period of limitation for any suit,
appeal, application or proceedings the period from 15.03.2020 till 28.02.2022 shall
stand excluded and consequently balance period of limitation remaining as ‘on
03.10.2021 if any, shall become available with effect from 01.03.2022 and that in
cases where the limitation would have expired during the period from 15.03.2020 till
28.02.2022 notwithstanding the actual balance period of limitation remaining, all
persons shall have 2 limitation period of 90 days from 01.03.2022.

7 (idi). In the present matter, the “impugned order” is of 18.02.2022 and appeal
is filed on 23.12.2022. Accordingly, in view of above order of the Hon'ble
Supreme Court the last date for filing of appeal comes to 29.05.2022
(considering 90 days from 01.03.2022). Further, I find that in the COD
application the appellant has submitted that the reason for being delayed in
appeal was due to some personal and medical reason with dependent family
member; that they were in non-receipt of hard copy of the cancellation order and
unaware of GST law. Accordingly, the appellant has requested to condone the
delay. Even though looking to the COD application in the light of Section 107(4)
of the CGST Act, 2017 by condoning the delay of onemonth the last date for
fling of appeal comes to 28.06.2022. In the present cd

23.12.2022. Y




8. Accordingly, I observed that the Appellant was required to file appeal within 3
months from the receipt of “the impugned order” i.. on or before 29.05.2022, as
stipulated under Section 107(1) of the Act. However, in the instant case the
appellant filed the present appeal on 23.12.2022 i.e after a period of more than
five months from the due date. Further, I also find that in terms of provisions of
Section 107(4) ibid, the appellate authority has powers to condone delay of one month
in filing of appeal i.c: up to 28.06.2022, over and above the prescribed period of three
‘months as mentioned above, if sufficient cause is shown. Accordingly, [ find that there
is an inordinate delay of more than five months in filing the appeal over and above the
normal period of three months and as per the H'ble Supreme Court’s order dated
10.01.2022. Thus, appeal filed beyond the time limit prescribed under Section 107(1)

ibid cannot be entertained.

9. Looking to the above, I find in the present case that the period of limitation of total
4 (four) months (ncluding condonable period of one month) for filing of appeal from the
date of issuance of impugned order, as prescribed under Section 107.of the CGST Act,
2017 and as per the Supreme Court’s Order dated 10.01.2022 was already completed
on 28.06.2023 and hence, the present case would not be eligible in respect of period of
limitation as per Section 107 of the CGST Act, 2017 above from the date on which the
said decision or impugned is communicated to such person. Accordingly, I find that
the further proceedings in case of the present appeal can be taken up for consideration
strictly as per the provisions contained in the CGST Act, 2017.

10. It is also observed that the appellant has filed an application for condonation of
delay (COD) and has not submitted any cogent ground for such inordinate delay of
more than five months in filing the appeal. Even otherwise, filing of a COD
application not going to change the factual position in the present case. I find that this
appellate authority is a creature of the statute and has to act as per the provisions
contained in the CGST Act. This appellate authority, therefore, cannot condone delay
beyond the period permissible under the CGST Act. When legislature has intended the
appellate authority to entertain the appeal by condoning further delay of only one
month, this appellate authority cannot go beyond the power vested by the legislature.
My views are supported by the following case laws:

) The Hon'ble Supreme Court in the case of Singh Euterprises reported as 2008
(221) ELT.163 (S.C.) has held as under:

“8. ..The proviso to sub-section (1) of Section 35 makes the position crystal slear
that the appellate authority has no power to allow the appeal to be presented
beyond the period of 30 days. The language used makes the position clear that the
legislature intended the appellate authority to entertain the appeal by condoning
delay only upto 30 days after the expiry of 60 days which is the normal period for
preferring appeal. Therefore, there is complete exclusion of Section 5 of the
Limitation Act. The Commissioner and the High Court {yef@ Yhappfere Justified in
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holding that there was no power to condone the delay after the expiry of 30 days
period.

(i) In the case of Maljai Laboratories Pvt Ltd npmed a8 2011 (274) ELT. 48
(Bom.), the Hon'ble Bombay High Court held that the Commissioner (Appeals)
cannot condone delay beyond further period of 30 days from initial period of
60 days and that provisions of Limitation Act, 1963 is not applicable in such

cases as Commissioner (Appeals) is not a Court.

(i) The Hon'ble High Court of Delhi in the case of Delta Impex reported as 2004
(173) ELLT. 449 (Del) held that the Appellate authority has no jurisdiction to
extend limitation even in a “suitable” case for a further period of more than
thirty days.

11. [ find that the provisions of Section 107 of the Central Goods and Services Act,
2017 are pari materia with the provisions of Section 85 of the Finance Act, 1994 and
Section 35 of the Central Excise Act, 1944 and hence, the above judgments would be
squarely applicable to the present appeal also:

12, By respectfully following the above judgments, I hold that this appellate
authority cannot condone delay beyond further period of one month as prescribed
under Section 107 of the CGST Act, 2017. Thus, the appeal filed by the appellant is
required to be dismissed on the grounds of limitation as not filed within the prescribed
time limit in terms of the provisions of Section 107 of the CGST Act, 2017 and as per
the Supreme Court’s Order. I do not find any reason to interfere with the decision
taken by the adjudicating authority vide “impugned order”. 1, accordingly, reject the
present appeal filed by the appellant on time limitation factor.

18, ot grr o A o efier a1 e s i & Rt smar
13.  The appeals filed by the appellants stand disposed of in above termy.

Jo ot (\J
G Rayka)
Additional Cummn&ouc! (App:a.ls)
2023

Central Tax (Appeals),Ahmedabad

ByRPAD.

To,

Lakhdir Shaharbhai Rabari [GSTIN-

[Trade Name : Shreeji Engineering],

1, Indralok Tenament, Kalol, Gandhinagar - 382 721
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Copy to:

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Excise, Appeals, Ahmedabad.
5 The Commissioner, Central GST & C. Bx., G'nagar Commissionerate.
4. The Deputy/Assistant Commissioner, CGST & C. Ex, Division-Kalol,
Gandhinagar Commissionerate.
5. The Superintendent, CGST & C.Ex., Range-l, Division - Kalol, Gandhinagar
Commissionerate.
6. The Additional Commissioner, Central Tax (System),G'nagar Comm'te.
7. The Superintendent (Systems), CGST Appeals, Ahmedabad, for publication of the

website.
Guard File,

9. PAFie
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